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INTRODUCTION1
Increasing appearance of international institutions governing global phenomena has
been for a long time connected with controversies. On the one hand, the creation of new
competing global institutions might be viewed as efficient market-like pluralism helping to
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spread values such as human rights, environmental protection or anti-corruption.2 On the
other hand, the continuing fragmentation of international law is usually activated by
regulatory leadership of several “big players” who impose their moral standards on smaller
players. These evolvements might be connected with issues of overlapping jurisdictions,
preservation of dominance and enforcement opportunism which might ultimately create high
transactional costs.3 The question is then whether in a given context positive effects of these
developments outweigh negative effects and how international law can make these
evolvements more effective and efficient.
Recently, this problem has also featured in discussions of bribery of foreign public
officials. The anti-bribery regime is based on the Anti – Bribery Convention (the Convention)
of the Organisation for Economic Cooperation and Development (OECD) which obliges its
signatory states to prohibit subjected firms from bribing foreign government officials in
international business transactions.4 The fragmentation of anti-bribery laws can be modelled
by two interconnected problems. On the one hand, in many emerging countries, bribery of
foreign public officials is under-regulated and often not criminalized at all. This raises
concerns connected with a free-rider problem because for some firms it is still legal to bribe.
On the other hand, the OECD anti-bribery system might be undermined by partial overregulation because of issues of overlapping jurisdictions and lack of enforcement coordination
between OECD national enforcement authorities.
This article faces these problems from the perspective of an international lawyer.
However, the structure of underlying problems and identification of more effective solutions
for functioning of law in a global economy cannot be limited just by classical knowledge and
methods of public international law. The form and structure of international regulatory
measures and their legality is shaped by dynamic interactions between normative (legal)
powers and rational self-interests of relevant subjects. In this context, fair normative
conclusion about “how” the law in global economy should look like cannot be drawn within
one discipline. Therefore, it is beneficial at the first stage to address the question “how” the
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law should look like by questions “why” to regulate certain phenomenon, “what” motivates
relevant actors to regulate it and ultimately “how” to act in order to be more effective and
efficient. These questions are typical for studies in the intersection of political economy and
international relations.
Firstly, this paper aims to analyse academic discussion on effectiveness and efficiency
of current anti-bribery enforcement. Secondly, it uses insights from theories of state behaviour
in order to determine motivations and leading policy goals of anti-bribery enforcement
(patterns of enforcement). The main argument is that the enforcement motivations should be
further examined in the context of new enforcement dynamics characterised by assertion of
broad extraterritorial jurisdiction. It is argued that political – economy and international
relations might help in modelling the effectiveness of an international regime; however, they
do not reflect specific features of existing legal institutions. The work discusses how a legal
researcher might use these frameworks and fill them with normative findings on procedural
and substantive content of relevant legal institutions.

1. REGULATION OF FOREIGN BRIBERY IN HISTORICAL
CONTEXT
Chapter 1 settles the institutionalization of transnational bribery into a historical context.
It describes the development of the fight against transnational bribery and analyses the change
in the anti-bribery enforcement dynamics.

1.1. Foreign Bribery and Adoption of FCPA
Until the adoption of the U.S. Foreign Corrupt Practices Act (FCPA)5 in 1977, there
hadn’t been any domestic or international legal instrument regulating foreign bribery. 6 This
stood in a sharp contrast to solid set of norms criminalizing domestic bribery which had been
for a long time regulated by most of the countries.7 Political contributions, gift giving and
similar advantages provided to foreign public officials in the context of foreign business

5

The Foreign Corrupt Practices Act, 15 U.S.C. § 78dd-1, et seq.
See John Thomas Noonan, Bribes (Macmillan 1984), providing extensive analysis on the historical
development of domestic anti-corruption laws
7
Ibid.
6

3

might have been considered by some countries as unethical but prosecution of such activities
was indirect at the most. Such an approach however proved to be highly ineffective.8
The problem of foreign bribery was for the first time addressed by the U.S. where the
increasing anti-corruption initiatives culminated after the Watergate scandal which helped to
focus the attention on bribery of foreign officials.9 These processes led to the adoption of the
FCPA which for the first time in history introduced a comprehensive set of norms on
transnational bribery.
The FCPA makes it a criminal offence to pay10 anything of value to a foreign official
for purposes of securing any improper advantage in order to assist the briber in obtaining or
retaining business.11 Thus, differently from the previous legislation which covered foreign
bribes just indirectly, the FCPA directly prohibits all such foreign bribery payments in a
systematic way with a specific and very narrow focus. Most importantly, the definition
exclusively concentrates on bribe givers and does not address foreign public officials who are
accepting the bribes; i.e. it criminalizes a supply side of the bribery transaction. The FCPA
have wide reach and apply to ‘issuers’12, ‘domestic concerns’13 and ‘any persons other than
issuer or domestic concern’ (‘[extra] territorial jurisdiction’).14

1.2. Towards the OECD Convention
The period after the adoption of the FCPA was characterized by a discussion on the
unilateral character of the U.S. anti-bribery approach. The FCPA was said to place U.S. firms
at a competitive disadvantage over they foreign competitors because foreign firms were still
8
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free to bribe without being subject to criminal or administrative responsibility. 15 Therefore,
the U.S. made an enormous effort to persuade a significant part of the international
community to adopt similar anti-bribery standards. Consequently, the decision was made to
settle the discussion within the OECD which was requested to initiate work on an instrument
of international law combating bribery of foreign public officials.16 This process was finalised
by adoption of the OECD Anti-Bribery Convention.
To sum up, what can be observed is the shift from markets where foreign bribery was
not regulated at all (before 1977), through one where only the United States formally
prohibited foreign bribery (1977-1998), to today’s situation when 40 countries have adopted
the OECD Convention.17 Moreover these processes has also generated new anti-bribery
instruments such as various monitoring efforts, compliance consultancies and internal
compliance mechanisms which should help firms to do ethical business and comply with the
OECD-based anti-bribery laws.
The OECD Anti-Bribery Convention was and still is the only legally binding instrument
which commits the world´s leading exporting countries to make it a crime to bribe foreign
public officials in international business transactions.18 Throughout the years, the Convention
has proved to successfully further joint action and multilateral anti-corruption cooperation
between countries, international organisations, businesses and civil society.19 However, many
challenges prevail.
Most importantly, the general normative standpoint which orders to criminalize ‘the
bribery of foreign public officials in effective and coordinated manner’20 needs to be clarified
15
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and commonly understood by all relevant actors. This is however very dynamic and timeopen process. In order to be successful, the question of effectiveness of anti-bribery measures
must be constantly discussed in its complexity because it will be always very much dependent
on national policy choices. What is effective for one state might be completely ineffective
from the perspective of the other because national anti-bribery policies are far from being
fully coordinated.
Thus a relationship between effectiveness and coordination must also entail unifying
(moral) frameworks. These processes are creating their own global culture which is however
to a certain extent independent to corruption and bribery which should be fought. Then the
question is whether the resources which are used in fact influence targeted phenomenon, and
what other effects it encompasses.21

2. COMPETITIVE DISADVANTAGE?
This chapter discusses whether there is a good reason to regulate foreign bribery. This
question is important because recognition that bribery of foreign public official should be
regulated is the first important step in order to get closer to level playing field with more
potential for economic growth and development of all economies. The chapter at the second
stage analyses an academic discussion on efficiency of current anti-bribery enforcement. In
particular, it focuses on the on-going discussion on effects of these laws on competitiveness.

2.1. Why Regulate Foreign Bribery?
This paper addresses the role of law in a global economy and in particular the evolving
role of national states facing global phenomena. In general terms, multiple institutional and
organizational interrelations created by these activities are by some authors addressed as
global economic governance.22 In this context, the question “why” certain phenomenon
should be regulated is multidimensional. Besides other perspectives, it might cover economic
and moral assumptions that transnational bribery and corruption undermine general goals of
efficient international markets, poverty alleviation, economic growth, and legitimacy of

21
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institutions.23 The question is then whether and how national enforcement agencies should
engage in extraterritorial enforcement activities against foreign subjects.
The academic discussion was at the time of the adoption of the Convention focused on
the question of “moral imperialism”.24 This issue is connected with justification of western
corruption and bribery perspectives which are increasingly being imposed on regions with
different cultural standards. Some authors expected that extraterritorial use of domestic antibribery laws would have produced premature appearance of transnational anti-bribery
mechanism. However, such a mechanism would have lacked an agreement on many basic
questions such as understanding what kind of behaviour is actually prohibited and how to
coordinate enforcement. For, instance Kennedy argues that: ‘The anti-corruption campaign
gets all mixed up with a broader program of privatization, deregulation and free trade.’25 In
this view, anti-corruption movement has more ideological than substantive merits.
The critique also focuses on some of influential quantitative approaches to corruption
and bribery. That is because bribery and corruption have been mainly researched in the light
of global measurement criteria which led to disproportional generalisations. For instance,
Corruption Perception Index26 has been accused to “distort and shape reality” because its
data are perceived by some authors to be based on perceptual biases leading to inappropriate
reliance on the country risk assessment.27
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Nevertheless, as the U.S. “moral anti-bribery project” has started to become an active
anti-bribery initiative which is even formally institutionalised by the international treaty28, the
issue of “moral imperialism” is not the leading topic anymore. In this context, Spahn29 holds
an opinion that corruption and bribery are not in so much a problem of differences between
cultures because in its essence they are problem of class. Most importantly, the relationships
between elites of Northern multinational corporations (MNCs) and governments from the
South needs to be further researched and better understood. Moreover, long-lasting
relationship between elites of North and South cannot be eliminated merely by soft
approaches. It is ethically required to limit MNCs by hard law instruments as it is at the same
time also required to critically evaluate their effectiveness and efficiency.30
Thus, despite the ongoing discussions on justification of transnational “moral” activities
conducted by national agencies, across the globe, there is recognition that bribery of foreign
public official is undesirable. That is both because of its effect on the host country and
because of its potential to distort fair and equal competition between foreign firms seeking to
do business in the host country. It is meant to represent a significant barrier to economic
growth and sustainable development of emerging economies, undermines trust in the rule of
law, government and institutions and destroys societal values and fair business.31
It can be concluded that despite the fact that successful international anti-bribery regime
must be strongly based on moral conviction of bribery; the main objectives which stand
behind the criminalisation of foreign bribery (based on the OECD Convention) are economic.
This fact is reflected in the economic nature of the OECD itself because it identified as its
main goal promotion of economic and social well-being of people through ‘helping
governments to restore confidence in markets and the institutions and companies that make
them function.’32 This is connected with the ideal of “competitive neutrality” i.e. a situation
where no competitor who operates in a relevant market enjoys any undue competitive
advantages or disadvantages.33 This view is based on an assumption that the ideal of
competitive neutrality promotes allocative efficiency. In political terms, the competitive
28

See The OECD Convention supra note 4.
Spahn (2009) supra note 24.
30
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31
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32
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33
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neutrality reflects an expectation that governments should establish a level playing field.34
These policy objectives shall be understood as the leading rationales of the Convention and
the related documents.

2.2. Discussion on Efficiency
Once part of the international community recognized necessity to regulate bribery of
foreign public officials, the crucial question arises: how formal and informal institutions
should be designed in order to effectively and efficiently ensure collective anti-bribery action,
level playing field and coordination of enforcement?
The main problem is that the adoption and active enforcement of anti-bribery laws leads
to new challenges. The playing field has been fragmented with a long term vision of
“competitive neutrality”, cleared from the costs of bribery. The scope of this fragmentation
and resulting competitive dis(advantage) of certain subjects is closely connected with question
how foreign bribery should be regulated. Over the last few years, the academic literature has
increasingly focuses on the efficiency of OECD-based anti-bribery laws. However, criteria of
efficiency in these works often differ. Thus, it needs to be analysed in what context each
particular author makes an analysis. For the purposes of this work, two main approaches will
be discussed: “altruistic”35 and “long-term efficiency based”36.
The altruistic group of authors, sometimes referred to as “pro-business bent
approach”37, claims that current enforcement practice is too aggressive and unpredictable. The
corporations coming from the OECD Convention signatories have significant problems to
34

Competitive Neutrality MAINTAINING A LEVEL PLAYING FIELD BETWEEN PUBLIC AND
PRIVATE BUSINESS, p. 3.
35
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Truth: Development in Sub-Saharan Africa and Critical Alterations Needed in Application of the Foreign
Corrupt Practices Act and Other Anticorruption Initiatives, American University International Law Review, 26;
Koehler, M. (2010). The Facade of FCPA Enforcement, Georgetown Journal of International Law, 41 (4);
Spalding, A. B. (2010). Unwitting Sanctions: Understanding Anti-Bribery Legislation as Economic Sanctions
Against Emerging Markets, Florida Law Review. 62 (2); Dalton, M. M. (2006). Efficiency v. Morality: The
Codification of Cultural Norms in the Foreign Corrupt Practices Act, New York University Journal of Law and
Business, Vol. 2; Westbrook A. D. (2011). Enthusiastic Enforcement, Informal Legislation: The Unruly
Expansion of the Foreign Corrupt Practices Act. Georgia Law Review, 45 (2).
36
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Bribery Laws, American Business Law Journal, 49 (2), pp. 325-368; Chow D. (2012). China Under The Foreign
Corrupt Practices Act, Wisconsin Law Review, 2; Stevenson, D. D., & Wagoner, N. J. (2011). FCPA sanctions:
Too big to debar? Fordham Law Review, 80 (2), 775-820.
37
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328.
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invest in emerging markets where their competitors are still allowed to bribe without being
subject to criminal or administrative responsibility.38 This is because anti-bribery laws are
primarily based on Western moral standards and do not arise from economic principles.39
Thus, anti-bribery regulation is meant to cause unintended economic consequences for both
OECD firms and developing countries. Former are at a competitive disadvantage as compared
to companies that are not subjected to OECD-based anti-bribery laws, latter are losing inflow
of foreign direct investments from OECD countries.40 Altruistic authors propose that current
anti-bribery legislation should adopt safe harbour provisions or de minimis exceptions to
make current enforcement practices softer.
Moreover, altruistic approach argues that the enforcement of OECD-based anti-bribery
laws should be redesigned because it undermines traditional values connected with rule-oflaw and legitimacy of foreign investments. For instance, Westbrook argues that nearly all antibribery cases are settled by private negotiations with the Department of Justice (DOJ) and the
U.S. Securities and Exchange Commission (SEC) before going to trial. Therefore, courts have
not decided nearly any case. This creates a high degree of uncertainty which business
practices are still acceptable because national enforcement authorities provide firms with no
clear guidance and do not take into account cultural differences of various international
business segments.41 Koehler also adds that current enforcement leads to inefficient overcompliance or just unnecessary withdraw of investment activity in highly corrupted regions.42
On the other hand, “long-term efficiency” based authors argue that status quo creates
maximum possible incentives for firms to conduct efficient and ethical business activity in
emerging markets.43 Rose-Ackerman & Hunt noticed that, indeed, compliance in emerging
markets is challenging task however, their analysis of effects of the proposed amendments
shows that limitation of current enforcement practice by enactment of safe harbour defences
or de minimis exceptions would weaken the law.44 Rose-Ackerman & Hunt claim that safe
harbour provisions would in fact not motivate companies to accept better internal compliance
mechanisms because it would be generally easier to pay bribes and avoid liability. 45 At last
38

For economics analyses see e.g. In Eicher, S. (2009). Corruption in international business the challenge of
cultural and legal diversity. Farnham, England: Gower, pp. 47-60; Cuervo-Cazurra, A. (2006) supra note 37
39
See e.g. Dalton (2006) supra note 35.
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45
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but not the least, they argue that in the long-term, ethical investments and acceptance of
quality internal anti-corruption compliance mechanisms will improve corporate ethics,
reputation and create business advantages for any given firm.46
Both of the above mentioned approaches are imperfect. The main problem of the longterm efficiency approach is that it merely stands in opposition to any criticism and does not
focus on identifications of regulatory problems – it has taken merely defensive position. On
the other hand, the altruistic group in fact criticises the entire anti-bribery system.47 However,
reforms based on various types of de minimis notes and safe harbour provision, are only
connected with attempts to reduce uncertainty of companies when doing business in emerging
markets. Therefore, assigned effects of these “legal solutions” are disproportionately
generalised. In fact, within the established anti-bribery regime, de minimis notes or safe
harbour defences would not solve problems such as under-regulation of bribery, low level of
compliance or lack of enforcement coordination. They would probably only contribute to
stronger position of businesses and weaker position of enforcement authorities. Therefore, fair
critique of the anti-bribery system must have its bases beyond these approaches.

3. PATTERNS OF ANTI-BRIBERY ENFORCEMENT
Despite the relatively long existence of the Convention, its enforcement was sporadic.
However, after 2006 the United States has started to actively enforce the FCPA. The U.S.
DOJ and the SEC conducted in average 2.4 enforcement actions per year between the years
1998 – 2006. It increased to average 12.6 enforcement actions between the years 2007 – 2012.
The U.S. authorities imposed in penalties $87 million in 2007 while in 2010 already $1.8
billion.48In reaction to the U.S. enforcement activities,49 six other OECD members have
intensified their enforcement efforts.50 These developments are in a close connection with
46

Ibid, pp. 461-463.
Author’s note: interestingly, an increasing number of academic works have been adopting the altruistic
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48
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49
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50
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political-economic preferences and position of a given country in the anti-bribery playing
field. Thus, in order to understand better leading policy goals of anti-bribery enforcement
(patterns of enforcement) this chapter builds on theories of state behaviour which might
provide interesting insights.

3.1. What are Patterns of Anti-Bribery Enforcement?
The previous chapter demonstrated controversy connected with effects of anti-bribery
enforcement. However, different players in the anti-bribery enforcement game have different
interests and possibilities to influence a given state of affairs. The understudied question is
then what actually motivates enforcement agencies when taking an enforcement action and
what objectives such a behaviour might have. In fact the terms “altruistic” and “long-term
efficiency” were derived from theories of state behaviour51. This chapter adopts a broader
scope of possible motivations of state actors.
In this context, literature recognises different theoretical models of state behaviour. For
instance, Davis52 describes patterns and trends which might explain motives which drive the
U.S. authorities when enforcing the FCPA. He uses three broad theories which explain
behaviour of state actors – moralism, self-interest and altruism. According to Davis, the
debate concerning the reasons for fighting transnational bribery does not encompass just (1)
the western standard of immorality of foreign bribery but also (2) economic and political
interests of OECD countries and (3) human rights and development of emerging markets.
This work adds to this discussion also model of “coordination” which is connected with
motivation to ensure collective action and establishment of effective global anti-bribery
regime.
The following part shortly introduces basic characteristics of the above mentioned
approaches:
1. Moralism: This theoretical model provides that states primarily seek to reduce level
of corruption and bribery in transnational business. It reflects the position that
corruption and bribery should be recognised as morally bad activities which are not
ethically acceptable. This pattern might remind what is in the literature called “The
Mad Men” story; for instance Stephan stated that: ‘public pronouncements by canny
51
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transnational norm entrepreneurs have shifted public preferences and produced a
widespread demand for anti-corruption measures.’53 This process is also supported
by activities of non-governmental organisation such as Transparency International,
granting organisations54 and multi-stakeholder initiatives55 which operate within the
emerging “moral industry”.
2. Foreign affairs – Altruism and Self-Interest: These theoretical models are
connected with a political preferences and rationality of state actors. On the one
hand, the altruistic model explains that state actors have the desire to help
developing countries to improve their institutions and corruption climate. On the
other hand, the self-interest theory reflects the motivation to use the anti-bribery
measures extraterritorially in order to offer domestic companies a competitive
advantage over their foreign competitors. It must be noted that both theoretical
models are also connected with the clash between a long term and short term
motivations. However, the time issue goes beyond the general framework of these
theories as it is a matter of their effects.56
3. Practical Constrains – Coordination: The concept of coordination can be
understood in two contexts:
a) Coordination stricto sensu covers the will of national enforcement agencies to
coordinate their actions in respect of information exchange and cooperation in
education. Especially the U.S. enforcement authorities, particularly the DOJ,
have shown a great will to cooperate with their counterparts across the world to
educate other national enforcement authorities on bribery and corruption. They
are developing relationships to facilitate the multi-lateral approach to
enforcement.
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b) Coordination largo sensu explains that state actors are led by the vision of
further institutionalisation of emerging global anti-bribery regime. It can be
understood as a general approach to collective action problem. It attempts to
reduce problems of the anti-bribery enforcement anarchy connected with partial
under-regulation of the playing field (the free-rider problem) and also potential
over-regulation of the regime. The over-regulation might be understood as a
negative effect of extraterritoriality related to protectionism due to the lack of
enforcement coordination between anti-bribery authorities which are active in
enforcement. It must be noted that coordination largo sensu reflects general
economic questions of anti-bribery enforcement and focuses on interplays
between enforcement agencies and public officials.
Academic literature provides a number of significant contributions concerning the
patterns of anti-bribery enforcement however, rarely; validity of these theories is tested. This
is probably because of the fact that the rise of robust enforcement of OECD-based antibribery laws is relatively new issue and also that the anti-bribery enforcement agencies are not
known for their transparency. Nevertheless, recently, two prominent authors on this topic –
Choi & Davis57, empirically tested causes of patterns of the OECD anti-bribery enforcement.
Choi & Davis found empirical evidence that fines imposed by the U.S. agencies differ
not only on the basis of companies’ moral culpability, but also on the bases of companies’
place of incorporation, and place where a given company invested.58 They conclude that
current causes of enforcement can be explained, to a certain extent, by all above mentioned
theoretical models. So for instance, moralistic model is supported in the way that enforcement
agencies equally reflected moral culpability of companies, i.e. size of bribe and profit arising
from the bribe. However, disproportionately higher sanctions were imposed to companies
bribing in countries with weak institutions, which supports the model of altruism.59 Moreover,
mixed evidence was found in favour of self-interest. On the one hand, when foreign bribery
was committed through cooperation of U.S and foreign companies, the U.S. companies had to
pay disproportionately smaller sanctions. On the other hand, when the bribes were paid by
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individual U.S. companies, aggregate sanctions were higher for U.S. companies than for
foreign companies.60

3.2. Fair Critique of Anti-Bribery System: Patterns and Effects in
Tension
The patterns of anti-bribery enforcement should not be understood as self-standing
concepts. The above mentioned models of state behaviour reflect a number of different
motivations, leading policy goals and desired effects of the anti-bribery enforcement.
However, these elements are often in a great tension whose understanding remains a black
box of the anti-bribery strategies.61 So for instance, the question is how and to what extent
combination of short term economic interests of national authorities (self-interest) and
promotion of investment activities in emerging market (altruism) can be balanced with longterm incentives to reduce the level of bribery (moralism and coordination largo sensu).
These tensions between patterns of enforcement and also the fact that enforcement
agencies use anti-bribery laws extraterritorially have raised the question to what extent
assigned effects of these models actually correspond with practical outputs. It might be
interesting to conduct an empirical research focusing on 2 main questions: (1) how the tension
between these variables is resolved in different business contexts; in other words, how
national enforcement agencies actually face altruism, moralism, coordination and self-interest
and whether their behaviour in various investment sectors and cultural environments differs
and (2) how these combinations actually affect the coordination game in a given marker and
anti-bribery collective action in general. These ideas are demonstrated in Figures I and II
below.
Figure I: Assigned Effects of Patterns v. Assigned Effect of the Tension (source: Hock)

The Figure I above shows that given enforcer might be led by different combinations of the
patterns of enforcement: (A). Each pattern of enforcement has assigned effects:
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(A1)

(C1); (A2)

(C2) etc. However, because of a tension between these patterns the

“Result of Tension” has to be identified: (A1) + (A2) + (A3) + (A4) = (B). The “Result of
Tension” then leads to “Assigned Effects of the Tension” (D) which might be different from
“Assigned Effects” of the patterns of enforcement: (B)

(D) and (C1…4) ≠ D

Figure II: The Enforcement Game – Real Effects (source: Hock)

The Figure II above then demonstrates a complete picture of the anti-bribery enforcement
game with virtually undefined number of enforcers and non-enforcers (free-riding countries).
These subjects use different enforcement or non-enforcement strategies based on different
combinations of the patterns of enforcement which are in a tension. The “Result of Tension”
then leads to the “Assigned Effects of the Tension” (D1, D2…Dn) which are however
different from reality because “Assigned Effects of the Tension” will further be modified by
other players in the game. Different combination of the “Assigned Effects of the Tension” of
different players of the game then leads to “Real Effects” (effects e.g. on inflow of FDIs,
competitiveness of given firms or level of corruption): (D1) + (D2) + …(Dn) = “Real
Effects”. The “Real Effects” then lead to kickback influencing every step in the described
game.
These complexities demonstrate that legalistic approaches are questionable because the
hypothetical tensions between patterns of enforcement lead to different effects at multiple
16

levels of understanding. The discussion should not be limited just to the substantive antibribery provisions because jurisdictional approaches are maybe even more influential. Broad
jurisdictional claims enable an anti-bribery game to be influenced by different anti-bribery
players and multiplicity of enforcement agencies equipped with wide enforcement discretion.
Therefore, the discussion on competitive disadvantage has its essence in rationality of relevant
actors and their political-economic position in the anti-bribery enforcement game and not so
much in legislative - substantive defects.62

4. EFFECTIVENESS OF ENFORCEMENT: ENSURING PROCESS
It was already said that a unique combination of different motives of each enforcer
represents a black-box of anti-bribery regime. It is then a very difficult task to identify direct
effects which anti-bribery-laws might have on for instance inflow of foreign direct
investments. This paper claims that research should go beyond legalistic discussion on
“defects in law” and rather explore basic relationship between enforcers and non-enforcers
within the anti-bribery regime.
It was said that the OECD anti-bribery system is about economic objectives and in
particular about establishment of level playing field.63 However, no governance reform at the
global level can prove to be effective if it does not reflect pro-social preferences.64 A group
which adopts such preferences can take collective action with shared ideal of for instance fair
and equal playing field which is free of transnational bribes. The collective action should then
lead to better economic results of the whole group and global market in general. The
underlying question is then: why do we see a collective action problem (CAP) when there is a
good (economic) reason to enforce anti-bribery laws by any country in the world? Answer to
this question is crucial for researching the effectiveness of available legal institutions. The
institutions might be evaluated as effective if they are capable to resolve the CAP.

4.1. Level Playing Field and Collective Action Problem
Establishment of collective anti-bribery action might be considered as the first step
towards effective anti-bribery regime. The way towards collective action however usually
leads to fundamental challenges because such an agreement is very much influenced by group
62
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size, timing of actions of different members and ultimately threat of cheating.65 Thus,
beneficial collective preferences of a group might be attacked by selfish free-riders within and
outside the group. This is the question how a variety of legal institutions can effectively
support cooperation and coordination among relevant subjects.
These questions are frequently analysed by political-economic literature which
describes these interactions as multi-person prisoner’s dilemmas.66 Successful resolution of
the CAPs and effective form of its governance is summarized by Dixit who recognizes three
main requirements. Firstly, governance of collective action might be successful if the
composition of a group is stable with good set of information about its members, prohibited
behaviour and consequences of misbehaviour. Secondly, he points on importance of ability to
identify unacceptable behaviour. At last but not the least, governance of collective action
should establish effective system of sanctions.67 It must be noted that these requirements
overlap and selected set of institutions within a given regime might have different levels of
effectiveness at various stages of collective action.68

4.2. Two Order Free-Rider Problem and Effectiveness of Enforcement
The politico-economic approaches accurately explain why a “collective anti-bribery
action” is so difficult to be established. The main challenge is that anti-bribery regulation
faces a two-order free-rider problem. This is because relevant subjects face two choices
whether to cooperate or free-ride.69 At the first level, each enforcer has to decide whether to
join a given group and participate in activities connected with generation of public goods,
limitation of negative externalities and building of trust between stakeholders. Second level of
CAP is connected with a design of coordination and enforcement models to resolve first
CAPs.70 These two levels of collective action are interdependent. The first stage problems are
problems of market failure. The successful resolution of the first CAP problems however
65
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requires some prior resolutions of the second level COAs problems. The second level
resolutions thus in fact facilitate the formation of institutional environment and trust at the
first level.71
The model based on two layers of collective action might be also applied to the problem
of transnational bribery. On the one hand, the OECD anti-bribery regime aims to establish a
situation where foreign bribery is regulated by all countries in the world. In the current
context, it refers to relationships between OECD and non-OECD worlds as an external
dimension of the collective action. However, the issue has also an internal element connected
with problems of enforcement coordination within the OECD regime. Politico-economic
literature indicates that because of the dynamic relationship between these two layers,
institutional setting which would establish optimum on one or the other layer would not
necessarily be the most effective one.72

4.3. The Role of Legal Researcher - Discussion
One of the most important issues connected with the enforcement of the anti-bribery
laws is that national enforcement agencies are enforcing their laws extraterritorially.73 In
general, it means that national enforcement authorities will assert jurisdiction on the basis
that, for example, a given firm has assets in the OECD Convention signatory country or is
even partially owned by nationals from that signatory. For instance, U.S. authorities have used
such arguments to claim jurisdiction to investigate and eventually punish Chinese companies
for their operations outside the United States.74 Therefore, broad extraterritorial jurisdiction
potentially reaches both domestic and foreign companies anywhere in the world.
This way of enforcement of law has been long debated in legal theory because national
states are constantly being overplaying jurisdictional limits as set by public international
law.75 In this context, political – economy helps in modelling the effectiveness of an
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international regime. It is important in particular because it offers new perspective which goes
above methodological limitations of public international law. However, still, it does not say
much about specific features of relevant legal institutions and extraterritoriality in particular.
This is the role of legal research to identify which legal rules are relevant for initiation or
disapproval of level playing field.
a) First Layer of CA
It is important to bear in mind that legal institutions have interrelated effects on both
layers of the anti-bribery collective action. First layer is connected with the question how
legal rules address issues of coordination within the OECD anti-bribery regime. At first,
preliminary analysis needs to delineate substantive elements which constitute the offense of
bribery. In this context, Article 1 of the Convention delimitates what the offence of bribery of
foreign public officials is and sets a minimal standard for its implementation; i.e. defines what
kind of behaviour should be criminalized. Once the implementation of these provisions
differs, the scope of the prescribed behaviour (do not bribe foreign public officials) would be
based on the fact who the enforcement authority is. These differences might consequently
create a competitive disadvantage for subjects who are subjected to “stricter laws” than their
competitors. This part of the analysis is closely connected with the existing legalistic
discussion as provided above.
Moreover, besides technical differences caused by implementation defects, the key
legislative aspect which might undermine or support internal collective action is what level of
enforcement coordination between national enforcement agencies is provided by law. The
analysis above showed that there is a good reason to anticipate that national enforcement
agencies might tend to use the enforcement strategically in order to protect their own national
interests.76 The question is than whether and what legal institutions does the OECD regime
offer to face these threats. Another related issue is how law deals with potential of under and
over regulation i.e. how it solves situations when several enforcers claim that they have
jurisdiction over the given bribery case and how the OECD system reflects non-action of
enforcement agencies.
b) Second Layer of CA

and 3) conduct of nationals which takes place abroad. See Developments in the Law: Extraterritoriality (2011).
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When it comes to the second - external layer, legal analysis should focus on the
question how and to what extent anti-bribery laws are applicable to subjects operating in the
global market. In order to answer this question both procedural and substantive elements
which determine jurisdictional scope of national enforcement authorities must be identified.
From the procedural perspective, it needs to reveal how jurisdiction is established over
operations of foreign and domestic subjects outside enforcing state’s territory. Moreover, the
scope of application has also very deep substantive dimension because establishment of
jurisdiction is very much dependent on many substantive concepts such as notions of briber,
bribee or indirect bribery which is connected with a matter of control over intermediaries,
subsidiaries, agents and other subject which act on behalf or are controlled by the
headquarters.
Analysis assessing the scope of application is important because it can reveal to what
extent the global playing field is fragmented when the jurisdictional scope is not strictly
bound by a territory of an enforcing state. Moreover, this is also important because it helps to
assess which subjects can be stamped as free-riders i.e. firms (or individuals) whose domestic
anti-bribery laws (if they exist) or other laws do not prevent their potential bribing and thus
create competitive distortions. Ultimately, these findings might reveal a lot about how and to
what extent free-rider problem at the first level (state level) matters for collective action at the
firm’s level.

CONCLUSION
The paper analyses current “legalistic” debate on effects of anti-bribery enforcement
and attempts to explain it while using theories of state behaviour. The analysis of patterns of
anti-bribery enforcement revealed that it is extremely difficult to find direct causal link
between patterns of enforcement and their effects on competitiveness of companies coming
from OECD Convention signatories. This is because extraterritorial potential of OECD-based
anti-bribery laws has various effects on different transnational players and in particular OECD
countries, emerging markets, firms and also the phenomenon of bribery itself. Thus,
identification of more effective solutions for functioning of law in a global economy cannot
be limited just by classical knowledge and methods of public international law. The crucial
questions are how formal and informal institutions should be designed in order to effectively
ensure public policy objectives and economic sustainability.
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It was found that political – economy and international relations provide useful
research frameworks for accessing effectiveness of existing legal institutions. The case of
regulation of transnational bribery can be modelled as two order free-rider problem connected
with a) partial under-regulation on the one hand and b) lack of enforcement coordination on
the other. These problems are interconnected and relevant legal institutions might be effective
in the first layer but ineffective in the second.
The final discussion of this paper prepared a field for future analysis of legal provision
which might in connection with politico-economic frameworks lead to a model accessing the
effectiveness of extraterritorial enforcement. These findings represent current stage of
author’s research - work in progress. This is a future challenge to analyse the normative
nature of applicable legal institutions and in particular answer how extraterritorial
enforcement functions in practice. It will lead to interesting normative questions. If
extraterritoriality proves to be effective within the global anti-bribery enforcement regime, the
question would be why and when international community needs to rely on formal regimes.
However, if extraterritoriality proves to be ineffective, the question is whether, why and when
international anti-bribery community should look for more formal coordination of the antibribery enforcement (e.g. via an independent international tribunal). The intuition is that
extraterritorial application is used differently in various areas of law. In practice,
extraterritoriality differs because it is set in enforcement regimes characterized by different
stages of institutional maturity. The question is then whether and under what conditions the
given regime might evolve into a more institutionalized form.

[END]
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