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Gender Equality Law and Identity
Building for Europe
Jessica Bain and Annick Masselot1

This paper explores the degree to which gender equality law contributes towards the
construction and articulation of the European Union’s (hereafter, the EU) identity. Van
Hoecke claims that “law [offers] a framework for human interaction and communication.
Moreover, it is made and developed through communication”.2 Thus, law can be seen as
communicating fundamental ideas about the underlying ideology and values held by a
political body (in this case the EU). This paper aims to determine whether and how EU
gender equality law communicates a sense of EU identity, and to what degree European
citizens identify with this. These are important questions to ask now, at a time when one of
the fundamental raisons d'être of the EU is called into question via a brutal and spreading
economic crisis. The literature tells us that in times of such economic hardship, policies
aimed at inclusivity and equality (such as gender policy) can be pushed into retreat or at the
least their progress can be slowed, as policy-makers and the public focus instead on economic
survival.3 As Moghadam notes:
Economic crisis has a way of undermining social and labor rights. Paid maternity
leave is not enjoyed by all working women…but its expansion is undercut by
recessions… Gender budgets instituted by governments to ensure that women are
integrated into policies and planning and that they benefit from economic growth and
social expenditures may be compromised if not eliminated as a result of austerity
measures…4
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Contemporary criticisms of the current UK government’s austerity measures, for example,
indicate that women are expected to bear the brunt of the cuts to social policies, thus further
entrenching the gender ‘gap’.5 Given the breadth of the European crisis, it is pertinent at this
time to ask whether we can expect to see a similar backtracking away from progressive
legislation aimed at improving equality for men and women more widely across the Union.
More importantly, we question the consequences that such retreat would have for the EU and
ultimately for its identity.

Specifically, our paper considers the ideological motivations underlying gender law within
the EU and the articulation, within that legislation, of the political identity of the EU itself. In
order to assess the degree to which gender equality law may contribute to the articulation of
an EU identity, the paper proceeds as follows: it first explores the concept of political identity
in relation to the EU; it then considers the origins and content of gender equality law in the
EU, paying particular attention to the institutional ideology inherent in the policy itself and
the role that the (European) Court of Justice played in communicating this through its
decisions; and finally the paper considers the resonance the EU’s efforts in this area have
with the European public. By considering closely the political and ideological roots of gender
equality law within the EU as well as the connection to this by EU citizens, we aim to
evaluate its position within and contribution towards the EU’s processes of self-identification
and legitimation.

Identity and the European Union
According to Sträth, questions of European identity have been on the political agenda of the
EU since the Copenhagen EC summit in 1973.6 Over the last three decades, the official
discourse of European integration has increasingly been characterised by a focus on identity.7
Indeed, so prolific has the discussion about EU identity been that Cerutti argues “there is
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hardly so confused and polysemic a topic in European affairs as identity”.8 It is not within the
remit of this paper to review the whole of that highly fragmented field but some delimitation
must be made to provide a framework for the remainder of the analysis. On the one hand,
there is a vast body of literature which explores the development and existence (or lack
thereof) of a shared European identity between European citizens; a ‘groupness’ or
‘community’.9 Habermas and Derrida describe the concept as “a feeling of common political
belonging… [in which] the image of a peaceful, cooperative Europe, open toward other
cultures and capable of dialogue, floats like a mirage before us all”.10 This usage is often
closely linked to the concept of legitimacy, as the existence of such a common ‘identity’ is
taken to be a prerequisite for the legitimacy of the EU polity.11

Parallel to this, there is a smaller but still significant cohort which has explored the external
identity of the Union itself; the extent to which the EU has constructed a coherent vision and
identity for itself which is projected beyond European borders.12 The claim that the EU is not
broadly understood internationally has been a persistent and difficult thorn in the side of EU
leaders. Whether one subscribes to Hill’s capabilities-expectations gap,13 or concedes that, as
Bretherton and Vogler have argued in relation to EU environmental policy, the EU does
occupy a presence and role as an international actor,14 the argument that the EU lacks a
coherent international identity has remained an important theme in EU external relations
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literature,15 and there appears, as yet, to be no academic consensus on defining “the nature of
the beast”.16 There is, moreover, no consensus on whether such a definition would be useful.

While both the external identity literature and the collective European identity scholarship are
of interest in this paper, the principle focus will be on a third dimension of EU identity17: the
political identity of the Union itself. Drawing from Balli’s argument,18 this paper takes EU
identity to mean two things: the kind of entity that the EU is, and the particulars of that entity
– that is, the “ideational stuff that renders it distinct”.19 Cerutti adds that political identity
must be understood as the issues or actions of the EU which are perceived and talked about
by Europeans as communal ones.20 Importantly for this paper, Cerutti further clarifies that
‘Europeans’ should mean not just the citizens of the EU, but also the elites within the
institutional processes of integration.21

We are speaking then largely of the political identity of the EU itself; this being an essential
component of legitimacy.22 But to the extent that identity is a collective concept and that a
policy must also be identified with by its citizenry in order to actualise legitimacy, it is also
necessary to consider the level of connection with EU gender equality law by European
citizens. Balli proposes that the EU identity (or as he calls it, the EU’s normative selfunderstanding) is linked to observable political actions; in other words, the self-understanding
of the EU is revealed in and through its policies, legislation, statements and actions.23 Identity
in this conception is constructivist and understood as a constant process of production and
reception. As Mach and Pozarlik claim, identity ought to be conceptualised as “not ‘being’
but as ‘becoming’, as a process of construction, as activity in the direction of building a
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collective image in a dialogue and negotiation with others”.24 Schimmelfennig has recently
called for a refocusing of scholarship paying attention to what the EU does and why.25 Within
this framework, identity can be considered as a “dynamic process of construction, something
one does, rather than what one is”.26 Following this line of argument, we contend that EU law
is one ‘location’ of EU identity: a location in which the EU’s normative self-understanding is
constructed, articulated and communicated to the EU community, citizens and elite more
widely. Thus, this paper provides an alternative to policy analysis by considering the actions
and ideology of EU law and policy-makers in the field of gender equality, as well as public
perceptions of the role of this policy area within the EU itself.

Connecting EU Political Identity and Gender Equality Law
As Sikkink highlights, ideology forms an intrinsic part of social and political structures in the
sense that “social institutions can be regarded as cognitive and normative ideas ‘frozen in
time’”.27 Further, Jameson argues that the construction of identity does not take place in a
neutral vacuum, but is embedded in complex relations of power.28 Within the EU context,
those power relations are located within the institution of Union law. Considerable research
has examined the various significant legislative steps which have marked the erection of the
EU’s gender equality law and policy. Large amounts of literature can be found in relation to
the early stages, including the awakening of Article 119 of the Treaty of Rome29 together
with the implementation of the Equal Pay Directive,30 and the Equal Treatment Directive31;
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as well as the later gender equality developments32 which have taken multifarious aspects
ranging from the many reforms of the original gender equality directives 33; the protection of
pregnant workers

34

; the extension of the policy towards reconciliation between work and

35

family life ; positive actions 36or gender mainstreaming37. However, the vast majority of this
scholarship focuses on the relationship between law and politics; there is little attention paid
to the role that social policies like the EU’s gender equality approach can play in the
articulation of a coherent EU identity.38 Yet, as Hoskyns has argued, “[i]ssues of social policy
are always extremely sensitive in that they concern the allocation of resources and the
transmission of ideology”.39 Thus it is important to account for the role that EU ideology
plays in the development of gender equality policy, and the role that this in turn has in
shaping the EU’s own institutional or political identity.

In the 1990s, the EU embarked on its ambitious project towards full ‘union’, with all of the
political and social challenges that encompassed. Since then, it has faced several supposed
‘legitimacy crises’ and it has been vigorously engaged in the process of self-identity building.
32
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Over that same period, the EU has also seen its progress in the field of specific social policies
develop with apparently new enthusiasm. Gender equality law is among the most highly
developed EU policy, largely indebted to a remarkable early judicial activism. We contend
that, far from being simply a core area of EU law developments, the EU’s highly developed
body of gender equality law has functioned to foster a supranational political identity for the
EU.

Relationship between gender equality and the economy
A feature of the principle of EU gender equality is inherent to its historical development
which is anchored in economic considerations.40 Although, the original emphasis on equal
pay and on avoiding distortions of competition between Member States41 has gradually been
replaced by concerns for equality as a fundamental right,42 the economic roots still constitute
an integral part of the gender equality principle.43

Paradoxically, it is the very economic background which has made it possible to achieve the
political consensus between the Member States to elevate gender equality to a fundamental
principle.44 It is therefore arguable that the essence of the principle of gender equality lies in
the complex balance between human rights and market oriented concerns. These
considerations do not apply, at least not to the same extent, to other forms of discrimination.
The interplay between economic consideration and fundamental rights which underpins
gender equality was not a motivation for introducing Article 13 EC (now Article 19 TFEU),
which is instead an expression of social justice.

40

C Barnard “The Economic Objectives of Article 119”, in T. Hervey and D. O’Keeffe (eds) Sex Equality Law
in the European Union (Wiley, London, 1996) at 321; I Moebious and E Szyszczak (1998), “Of Raising Pigs
and Children” (1998) Yearbook of European Law 18 at 126; R Nielsen, Gender Equality in EU Contract Law,
(DJØF, Copenhagen, 2004).
41
B Ohlin “Social Aspects of European Economic Co-operation: Report by a Group of Expert” (1956)
International Labour Review 102 at 99; Barnard above n 43; R. Nielsen, E. Szyszcsak, The Social Dimension of
the European Union (Handelshøjskolens Forlag, Copenhagen, 1997); however Hoskyns (above at n 32) suggests that
non-economic factors also contributed to the inclusion of Article 119
42

Case 149/77 Defrenne III, paragraphs 26 and 27; Joined Cases 75/82 and 117/82 Razzouk and Beydoun v
Commission, [1984] ECR 1509, paragraph 16, and Case C-13/94 P. v S. and Cornwall County Council [1996]
ECR I-2143, paragraph 19; A Arnull, General Principles of EC Law and the Individuals (Leicester University
Press, Leicester, 1990); C Docksey “The Principle of the Equality between Women and Men as a Fundamental
Right under Community Law” (1991) Industrial Law Journal 20 at 258.
43
See for example, the explanatory memorandum of Council Directive 2004/113/EC of 13 December 2004
implementing the principle of equal treatment between men and women in the access to and supply of goods
and services, OJ [2004] L373/37
44
Report from the Commission to the Council, the European Parliament, the European Economic and Social
Committee and the Committee of the Regions Report on Equality Between Women and Men, 2004, COM
(2004) 115 final.

7

Origins and Ideology of EU Gender Equality Policy
The concept of equality in EU law is neither static nor monolithic. In the context of
individuals, the EU Treaties have traditionally envisaged two grounds of equality: equality
between EU nationals,45 and equality between men and women.46 The Treaty of Amsterdam
has extended the scope of application of this principle in the form of a prohibition of
discrimination on the basis of seven grounds: race or ethnic origins, religion or belief, age,
sexual orientation and disability (Article 19 TFEU).47 Despite their undeniable similarities,48
each of these grounds of anti -discrimination and equality have evolved in the EU legal order
in their own ways. These have been shaped by different actors following different agendas
and priorities, each of them thus creating a specific acquis communautaire. Accordingly,
each ground of discrimination needs to be analysed individually and this article considers
gender as the reference grounds for equality.

For the purpose of this article, we can schematically identify the development of EU gender
equality into three main phases.
(1) The first period starts with the adoption of Article 119 in the Treaty of Rome until
the early 1970s and can be referred to as the “dormant period” of gender
equality.
The principle of equal pay for equal work as inserted in Article 119 of the Treaty of Rome
was very much linked to market considerations.49 As the French legislator had introduced
equal pay in national law, the government feared that industries that relied heavily on female
employment, particularly in the textile industry, would face unfair competition from other
Member States not bound by equal pay.50 The French government therefore negotiated the
insertion of Article 119 into the Treaty of Rome. The Treaty provision was originally weak in
scope, as it exclusively provided for the prohibition of pay discrimination between men and
45
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women who were doing the same work. It was further regarded as a declaration of intent, and
not an active legal obligation of result. Thus, during the late 50s and 60s, Article 119 did not
attract much interest and the legal provision lay as dormant as Sleeping Beauty.51

(2) The period commencing from the awakening of the policy area in 1970 until the
adoption of the Treaty of Amsterdam 1997 represents the second period of the
development of the EU gender equality and is characterised by the use of formal
equality and the prohibition of sex discrimination almost exclusively within the
labour market.
It was not until the late 60s that Elaine Vogel-Polsky, a Belgian lawyer, took a series of test
cases on equal pay to the ECJ. The so-called three Defrenne cases (1970, 1975 and 1979)
resulted in ‘awakening’ the anti-discrimination legal provision. She was acting within a social
climate where equal pay was high on national agenda, due to a number equal pay strikes in
the manufacturing industry. The idea of utilising Article 119 EEC to force the hand of the
national legislator had been put forward in various industrial actions. However, despite a high
level of activities in the area of manufacturing, Vogel-Polsky could not find a test case
through the factory workers. She had to rely instead on the service sector of the airline
industry. The air hostesses in the national Belgian airline Sabena were increasingly unhappy
about their terms of and conditions of employment. Although direct discrimination in basic
payment had been abolished, the Sabena conditions of employment led to pay disparities by
requiring female air hostess to retire at the age of 40 as opposed to their male counterpart
who could retire at the age of 55. Not only had these terms implied that women were only
good enough to serve (male) air travellers while young and beautiful, it also meant that these
women lost hard pay. Indeed, they were losing their job and their earning, having to seek
work at a vulnerable age. The retirement policy further meant that they could never qualify
for the full payment of pension. Gabrielle Defrenne, an air hostess on Sabena, was forced to
retire at the age of 40 and agreed that Vogel-Polsky could use her case as a test. The
Defrenne litigation saga lasted a decade. The earliest chain of key-cases on equal pay
(Defrenne no.1 and no.2)52 provided for the direct horizontal effect of Article 119 EEC as
well as its fundamental rights quality. In Defrenne (no. 3),53 the ECJ stressed that Article 119
EEC had a double aim: to avoid “competitive disadvantage in intra Community competition”
51
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for such undertakings that applied the equal pay principle (economic aim) and the
improvement of living and working conditions (social aims). Since its decision in Deutsche
Post /Sievers & Schrage,54 the Court further held that the economic aim is now only
secondary to the social aims, making gender equality in the workplace a clear ideological
motivation in the application of European Union law.

This period is characterised by the strong impact of litigation and the activism of the
European Court of Justice. Relying on sparse legal provisions, the Court delivered strong
and far reaching judgements in the area of equal treatment between men and women.55 The
Court has interpreted generously and extended the substantive protection provided by sex
equality law to many areas including pregnancy,56 positive actions,57 and contracted-out
occupational pensions.58 In addition, it provided procedural safeguards and guaranteed the
effectiveness of the law through the development of principles such as the direct effect of
directives;59 the concept of indirect discrimination;60 the shift of the burden of proof from the
complainant to the respondent;61 or the exclusion of prior fixing of any upper limit on
compensation.62 All these principles have later been codified by legislation to match the case
law principles.63

However, this second phase is also characterised by the reliance on the concept of formal
equality and the prohibition of sex discrimination almost exclusively within the labour
market. Although provisions adopted towards the end of this period start to provide for
achievement of the broader concept of equal opportunities within and outside the workplace,
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generally EU sex anti-discrimination law did not address structural inequalities and was
merely concerned with female issues.

In spite of its activism during this period, the Court had not gone as far as to provide a
definition for the broader concept of gender equality but ithad identified its main features,
namely formal or substantial equality. As these features have characterised the gender
equality debate since its introduction in 1957 it is important to briefly analyse them. The
concept of formal equality stems from the Aristotelian principle “... things that are alike must
be treated alike, while things that are unalike should be treated unalike in proportion to their
unalikeness”.64 Formal equality aims to develop a system of legal neutrality which is blind to
sex differences. This has led to the creation of gender neutral norms. Thus, individuals doing
the same jobs must receive equal remuneration regardless of their sex.65 Although, this
approach has been most useful to redress blatant sex discrimination, social and legal
evolutions have highlighted the shortcoming of the formal equality principle.66 Formal
equality neither specifies the circumstances which make individuals different nor gives an
indication as to how one might find an adequate comparator. Indeed, the difficulties in
establishing a comparator have been heightened by the ECJ’s judgment in Allonby.67 It thus
leaves open some crucial questions: what constitutes likeness? What constitutes difference?
Who are deemed to be alike? Without answering these questions, equality is mere rhetoric
and can have some detrimental consequences.68 Firstly, formal equality does not consider the
overall context in which individuals are placed and the fact that that inequalities between men
and women often arise from structural inequalities which are inherent in society. Secondly, it
assumes that individuals make free choices when often this is not the case. Thirdly, too often
it uses the male norm as a standpoint.69

The shortcomings inherent in the concept of formal equality have been addressed by relying
on the concept of substantive equality.70 This is based on the assumptions that gender
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inequalities are structural and attempts to focus on the symptoms of inequality by taking
account of the starting differences and different contexts in which individuals are placed.
The scope of substantive equality is to facilitate the achievement of equality of opportunity,
as for instance, the specific provisions applying for the protection of pregnant workers and
working mothers.71 However, it can be stretched as to lead to equality of result.

(3) The third period is characterised by the constitutionalisation of the principle
of gender equality in the Treaty of Amsterdam and reinforced by the Treaty of
Lisbon.
In the month leading up to the negotiation of the Amsterdam Treaty, a new Labour
government was elected in the United Kingdom, which facilitated the unlocking of a number
of social policy impasses and generally lifted the mood surrounding social negotiations. As a
result, the Treaty of Amsterdam fundamentally changed the EU approach to gender equality
law and established a very different frame of mind by entrenching the concept of substantive
equality within the constitutional order of the EU. This approach was further reinforced by
the Lisbon Treaty. The introduction of Article 13 EC (now Article 19 TFEU), which has
permitted the EU to adopt for the first time legislation on gender equality outside of the strict
confine of the workplace,72 symbolises this new approach to equality.

(a) Gender equality has become a constitutional principle of EU law
The Treaty of Amsterdam and later the Lisbon Treaty have entrenched “gender equality as
one of the central missions and activities of the Union.”73 The Treaty on European Union
formalised the EU’s positive obligation to not only achieve but also to promote gender
equality. Article 2 TEU includes equality as one of the values on which the Union is founded.
Article 3 TEU provided that gender equality and the combat of discrimination constitute aims
of the EU.

The Treaty of Amsterdam also saw the introduction of the concept of ‘gender
mainstreaming’,74 now enshrined in Article 8 TFEU,75 which places the EU legislator under
71
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an obligation to take into account the principle of gender equality when planning and
enacting legislation.76 Gender mainstreaming has also arguably been reinforced by the
general mainstreaming provision included in Article 10 TFEU.77 In addition, Article 141(4)
EC (now Article 157(4) TFEU) allows using of positive action measures which provide
specific advantages to make it easier for the under-represented sex to take part in paid
employment. As such this provision aims to prevent or compensate for (past) disadvantages.78
Together, gender mainstreaming and positive actions require that the elimination of gender
inequalities and the promotion of gender equality be achieved in all fields of EU law.79 In
other words, the Amsterdam and Lisbon Treaties have clearly changed the game in that
gender equality is no longer considered a question of reaction, but more importantly of proaction. Accordingly, one of the main features of EU gender equality is that it is formed by
both an obligation to achieve equality and an obligation not to discriminate against. Thus,
gender equality has become a horizontal requirement to not only combat discrimination but
also positively achieve equality in all areas of competence of the EU. Gender equality is no
longer an exclusively female issue since the focus has been shifted to address inequalities on
a more general socio-economic and structural level.

In addition, gender equality is confirmed as a constitutional fundamental right legally
guaranteed by the Charter of Fundamental Rights following the adoption of the Lisbon
Treaty. The Charter includes two types of provision on equality. First it provides for general
provisions on equality in Article 20 which states that ‘everyone is equal before the law” and
in Article 21(1) which contains a prohibition of discrimination.80 Second the Charter
addresses a number of specific forms of inequalities; including gender equality at Article
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23.81 Moreover, under the solidarity title, Article 33 (2) includes provisions regarding the
reconciliation of work and family life which guarantee the prohibition of dismissal on the
grounds of pregnancy, maternity and parental leaves.82
The impact of the Charter is still under discussion.83 However, the concept of equality is
central to the Charter, which together with the Treaty makes it a core value and an aim of the
Union.84 As Article 6(1) TEU gives the Charter the same legal value as the Treaties, gender
equality has therefore been elevated not only as one of the fundamental values on which the
EU is founded, but also as an objective, an aim, a principle, a fundamental right, a duty and a
legal competence.

(b) Gender equality has become an external value of EU law
The constitutionalisation of gender equality law has moreover triggered its externalisation.
The expansion of the scope of EU gender equality under the Amsterdam and the Lisbon
Treaties has had international impacts. The Lisbon Treaty in particular includes competence
relating to freedom, security and justice to which equality between women and men apply.
Article 21(1) of the TEU outline clearly that the EU’s Common Foreign policy and Security
Policy “shall be guided by the principles which have inspired its own creation, development
and enlargement, and which it seeks to advance in the wider world: democracy, the rule of
law, the universality and indivisibility of human rights and fundamental freedoms, respect for
human dignity, the principles of equality and solidarity, and respect for the principles of the
United Nations Charter and international law.”85 Moreover, in this context it is also relevant
to mention the Declaration made by the Member States on TFEU Article 3, which states that
“The Conference agrees that, in its general efforts to eliminate inequalities between women
and men, the Union will aim in its different policies to combat all kinds of domestic violence.
The Member States should take all necessary measure to prevent and punish these criminal
acts and to support and protect the victims.” This means that issues such as use of evidence in
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criminal matters, protection of individuals in criminal proceedings, protection of victims of
crime and the provisions on combating the traffic in human beings and the sexual exploitation
of women and children has become subject to the respect of the principle of gender
equality.86 These issues are international issues to which the EU is parties. Thus, any action
undertaken by the EU on these fronts is guided by the principle of EU gender equality and
imposed to third countries.

Arguably the entrenching of gender mainstreaming in EU law and policy has constituted a
transformative component of gender equality efforts87 – that is involves a transformation of
society “by naming and challenging the existing gender- and power relations through policy
interventions wherein formerly disempowered women… participate in questioning, analysing
and acting upon the gendered world”.88 In some instances – such as EU aid policies with the
developing world – this transformative principle amounts to conditionality,89 however in the
case of relations with neighbouring and other countries, the externalisation of EU gender
equality principles is achieved to a large extent via the EU’s normative appeal. As Borzel and
Risse have noted, EU partners may decide to emulate its approach by adopting certain ideas
and values to improve their own performance or obtain greater legitimacy.90

(c) Gender equality is directly linked to the identity of EU law
There is further evidence since the adoption of the Lisbon Treaty that gender equality is
directly linked to the identity building of the EU. The process of constitutionalisation (at least
with regards to the principle of gender equality) arguably began with the incorporation into
the various treaties of the European Court of Justice’s General Principle of law.91 Bell argues
that this process has evolved to include the entrenchment of norms, which are given higher
legal status.92 While the constitutionalisation of the various symbols of EU identity (the flag
and anthem in particular) was not included in the final Lisbon Treaty, there have been
normative developments in areas like gender equality law which have contributed to EU
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identity construction. The extent to which gender equality has been embedded in to the
Treaty as a higher value and a fundamental principle is of significance because it justifies the
purposive interpretation of cases where there are legal conflicts of norms. It also serves as a
reminder that gender equality is a frame of reference for reviewing all of the Union’s actions,
not just the narrow contexts in which there is specific EU legislation.93 As Weiss and Wodak
note: “the political construction of Europe is legitimised from above by reference to…
participation, democracy and efficiency (procedure) as well as humanitarianism and social
and economic standards (standardization)”.94 Further, as is demonstrated below, public
awareness and support for the EU’s actions in field of gender equality appear strong,
particularly in areas of hard law. Since identity needs recognition for its construction, we
contend that this is evidence of an increasingly clear EU identity.

Gender Equality Policy and European Public Discourses
European efforts in gender equality promotion are not a one-sided phenomenon. The goals
and aspirations and efforts of law and policy-makers, while important, are not enough to fully
understand the role that this area of EU action plays within the process of identity building in
Europe. Since, as Hoskyns notes, “…it is through social policy that a large part of the
population most directly experiences the actions of the state”,95 this paper therefore asks, how
do the European public experience the developments of EU gender equality law? This
section considers the findings from recent special Eurobarometer surveys including EBS 326
which focused specifically on perceptions of gender equality within the EU;
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which explored EU citizens’ perceptions of gender violence,97 and EBS 376 which focused
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on women in decision-making positions across Europe.98 A number of dominant themes with
which EU citizens are concerned when asked about issues of gender equality emerge from the
data. The findings of the Eurobarometer surveys indicate that, in particular, violence against
women and the gender pay gap are considered the key areas for future action. Indeed, so
important are these two issues considered by the EU public that 92% of those surveyed felt
that violence against women needed to be tackled urgently,99 while 82% felt the gender pay
gap required urgent attention.100 These two issues (equal pay and violence against women)
represent two opposite points on the spectrum of the EU’s activities in the area of gender
equality. On the one hand, the obligation to achieve equal pay between men and women is the
oldest and a very well legally articulated right, supported by legally binding primary and
secondary Union law as well as an array of case law. It is a core competence of the European
Union. On the other hand, domestic violence is an issue that has been recently added on the
list of “concerns” EU. It is an area where the EU has had little or no competence until very
recently and where the EU has mostly intervened through non-legally binding soft law. The
issue of domestic violence has also been fleshed out through the development of indirectly
relevant secondary legislation. One such example can be found in the area of free movement
of persons where following a divorce, the spouse who is not a national of a Member State is
entitled to keep his/her right of residence in the EU if s/he has been a victim of domestic
violence during the marriage.101 There does appear, from the findings, to be an East-West
split across Europe, with those in some Eastern European countries giving much less priority
to these issues than those in the older Member States (for example, in Latvia, Cyprus,
Estonia, Bulgaria, the Czech Republic, Lithuania, and Poland more than a fifth of
respondents felt this issue is “not urgent”).

It is perhaps unsurprising to see the concern given to the issue of the gender pay gap, as
across the EU, there is an average gap in wages between men and women of 17.9%. As the
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table below indicates, though, several of those who felt generally that urgent attention to the
gap was unnecessary are relatively over-represented in terms of their national gender pay gap,
as Figure 1 (below), indicates.

Figure 1: European Union National Gender Pay Gap
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Opinion across the Member States is also split on the degree of effort currently being made in
this field: 44% of EU citizens participating in the survey felt that enough is being done to
combat inequality, while 42% disagreed. There are some stark contrasts within this average.
Participants from Cyprus and Greece, for example, were more likely to think that enough is
being done (79% and 78% respectively), while Swedish respondents were the least likely to
agree with that comment (20%). Given the importance afforded issues of equality within the
Swedish state, the latter finding is perhaps unsurprising. The case of (arguable) complacency
in Greece might be linked to the economic crisis, but may also relate to the much later
emergence of gender equality ideals in Greek society, compared to other European nations.103
Further, as Figure 1, above, indicates, Greece has one of the higher gender pay gaps in the
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EU, and recent austerity measures are claimed to be impacting on women most
significantly.104

Participants in the Eurobarometer survey were also asked to reflect more generally on the
areas which they felt needed greater prioritisation in the field of gender equality, and the
results correlate closely to those discussed above: 62% of respondents chose “acts of violence
against women”, while 50% selected “the pay gap between men and women”. These two
choices were ranked more highly than any of the other choices. Further, a more recent
Special Eurobarometer survey noted that “There is strong support for EU involvement in
eradicating domestic violence against women (87% of respondents feel that the EU should
probably or definitely be involved)”.105 However, it should also be noted that only 14% of
respondents in the Domestic Violence survey were aware of EU legislation relating to
domestic or gender-based violence.106 This may reflect the fact that the EU primarily has only
soft law measures available for dealing with an issue like domestic violence. Following
closely behind, though, with 42%, was addressing the violation of women’s rights in
developing countries. This indicates a relative synchronicity between EU policy priorities and
the preferences of its citizens, as the EU places gender equality norms at the heart of its
policy towards the developing world, and it certainly relates to the strong theme of the
externalisation of EU gender equality goals discussed above. This can also be seen as
evidence that the Union’s normative role abroad can impact on perceptions domestically, as
well as making it an important global agenda setter in this area of legislation.

Equality in the workplace has long been a well regulated area of EU law through the Treaty
and hard legally binding directives such as the Recast Gender Equality Directive.107 It is also
an issue which has been much discussed within the EU institutions. Commission Vice
President Vivian Reading has most recently announced a discussion paper on the notion of
quotas to ensure gender balance in corporate boardrooms. The idea has met with mixed
responses, and a similar ambiguity appears to exist within the EU citizenry, despite the fact
that the reliance on positive actions under Article 157(4) TFEU is considered an essential tool
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to promote and achieve equal treatment and equal opportunities, both within and outside the
workplace. Perhaps for that reason, Europeans are agreeing with Vice President Reading in
noting that male dominance of the boardroom should not continue. According to Special
Eurobarometer 376 on Women in Decision Making Positions, the majority of Europeans felt
that women should be equally represented in company leadership positions (88%). However,
the role of the EU in ensuring this takes place is not unilaterally accepted as there was little
agreement by survey participants when asked to indicate how this gender balance should be
achieved and only 26% felt that the EU should implement binding legal measures. This is
interesting given our discussion above which indicates that in areas where the EU has hard
law in place there is both considerable success in practice and consensus amongst the public
about the value of those measures. Presumably if boardroom targets are to be achieved
through soft law measures, we could expect to continue to see uncertainty amongst the
European public about the issue.

Beyond basic equalities, the issue of work-family-life balance also appear to be in the minds
of many Europeans, with 41% of those surveyed believing that there should be more care
facilities provided for young children and dependents, as a means of boosting the number of
women in employment. This might also reflect the recent surge in EU legal activities in this
area as indicated by the adoption of the European Commission’s Work-Life Balance Package
in 2008, which includes four documents: a Communication from the European
Commission108 setting the context; two legislative proposals to revise existing directives, the
Pregnant Workers Directive109 and the Self Employed Directive,110 both with accompanying
impact assessment; finally a report monitoring the national progress towards the childcare
targets set by the 2002 Barcelona Council.111
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The issue of work-life balance and care weigh heavily on the European’s mind because it is a
growing concern as reflected by the very sharp demographic changes. These are issues which
are only going to increase as women are not only being participating in the labour market but
continue to bear the bulk of the domestic care. The growing demand for care of the elderly is
going to weigh even more on women’s shoulders.

Connecting this analysis to the EU’s political identity more explicitly, it is notable that more
than 60% of respondents felt that decisions about gender equality should be made jointly by
the EU and the Member States. Perhaps owing once again to its strong national history of
leading the charge against gender inequalities, opinion amongst the Swedish respondents was
split between feeling the between national government (48%) should be responsible for these
decisions, and joint decisions within the EU (48%). Public opinion in the UK was also
divided: 47% think that decisions should be made by the Government, while 48% would
prefer these decisions to be taken jointly within the EU, but perhaps in contrast to the case of
Sweden, this most likely represents the reluctance of many Britons to see responsibilities
delegated to the EU, than a particular feeling that the UK government is the best placed to
achieve gender equality goals. In terms of gender equality in the ‘boardroom’, Europeans are
divided on the level of decision with regards to measures taken to improve gender balance on
boards of publicly listed companies. A slight relative majority is in favour of the European
level rather than the national level (35% vs. 34%). Nearly a quarter of the respondents answer
wanted measures to be taken at both levels (23%).112

Despite their clear desire for further progress in certain areas, a majority of respondents
(64%) felt that there has been progress in the past decade, and over half were aware of the
EU’s efforts to combat gender inequality. And, as the authors of the surveys themselves
noted, there does appear to be a correlation between satisfaction and awareness113 – perhaps
unsurprisingly, those EU citizens with the longest history of experiencing the benefits of EU
gender equality law (namely the older Member States), have much higher levels of
satisfaction in the case of progress, and desire for further change in areas where less has been
achieved. It is assumed, based on the ‘transformative’ power of the EU’s gender equality law
(discussed earlier), that eventually a higher impact will be identified in the newer Member
States as well.
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This is particularly interesting for our discussion of EU identity, and it would appear to align
to the literature on European identity (that is, the degree to which EU citizens feel connected
– or identify with – the EU).114 The more knowledgeable people consider themselves to be
about Europe, the more they engage with EU politics and the more they actively seek
information and news about EU developments, the more likely they are to identify with
Europe. While this paper has not concerned itself with the identity of EU citizens, but rather
has focused on the articulation of a political identity for the EU as communicated through
gender equality law, still, the finding that awareness of EU efforts correlates to satisfaction
and engagement with its policies is significant. It supports our claim, based on Cerutti’s
conceptualisation of EU political identity; that EU identity is inherently connected to those
Union activities which are valued collectively by the European citizenry.115

Conclusions
Why look at gender equality law and identity now? To begin with, as has been shown above,
this is a fruitful area for exploration of the construction of a political identity for Europe, and
one which has been largely ignored in the existing literature. Further, there is notable timeframe impact here. The EU is in the midst of the toughest economic challenge of its
existence. In 2011-12 there has been little news from Europe outside the framework of this
economic and currency crisis. This crisis is likely to pose further challenges to the EU’s
embryonic political identity, so it is prudent now to examine the various locations of that
identity. Studies have shown that during periods of economic crisis, social inequalities like
gender discrimination can increase, as political and public attention turns to the task of
economic survival. Further, there is clear statistical evidence which shows the disparate
gender impact (long and short term) of economic crises. In the Eurobarometer survey
discussed above, nearly two fifths of Europeans polled believed that the current economic
crisis would lead to increased inequalities along gender lines within the EU.116 Yet, we argue
that gender equality law is likely to remain an important part of the EU’s activities. Although
the balance between social and economic policy in the EU has always been an uneasy one,
counter-intuitively, economic crises have not necessarily always led to the restriction or to the
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regression of social and human rights including women’s rights.117 On the contrary,
developing social rights has often been seen by EU leaders as a way to ease economic crisis.
Indeed, the Ohlin report118 argued from very early on that the economic and social
dimensions of the European construction are intrinsically linked. This is a classical liberal
view: in times of crisis, more money needs to be invested in order to secure future returns.
For instance, the tightening of the purse resulting from the oil crisis in the early 1970s did not
lead to a restriction of the women’s rights but instead was the time for a drastic expansion of
gender equality law. Further, there is a clear ideological foundation – especially since
Amsterdam and Lisbon – for the EU’s efforts in this field of law. Through its actions, and the
motivations behind those, we can see an expression of an EU identity: an identity
underwritten with the value of equality, and articulated through a range of legislative
mechanisms. Moreover, this is an identity which has recognition amongst the European
public. In light of the recognition of its ‘actorness’ in this field by its citizens, we argue that it
would be damaging to the EU’s political identity to move away from gender equality as a
core component of EU legislation. In fact, the results of the public opinion surveys indicate
that more hard law would be likely to strengthen the EU’s political identity and thus its
legitimacy, as well as benefiting the European population by achieving greater gender
equality.
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